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1. This copy is granted free of charge for private use of the person(s) to whom it is sent.

z. gr rdlr t 3i-{rEE 6f$ eff @tr-d fs entrT fiI srFd t ila' qrO *' afrr firn rrm,

rirnq trm vd' t{r*,'{ 3Tqrfrq ;qrqrtr+rsr, 3r6ail{r{ trd 6} fs $d?r * ffsg 3r{rd

ifi{ sfi?IT tt 3Tqffr sdrqfi' tFgErr, fiqr Lrffi', riqrq lla' (,ri tdr+.-{ 3Ttrdrq

-qrqrfu6{ur, gsfi fi.ftfr, 5qffi $E1;[ , frf{try ilR :i{ * aq fr, fifiltr ;rrr, 3lar*il,

3rf,qtr6nE-380 OO4 6-t rdfuA 6t-dl qIECr 
I

2. Any person deeming himself aggrieved by this Order may appeal against this Order to the
Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench within three
months from the date of its communication. The appeal must be addressed to the Assistant
Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarua, Ahmedabad- 380004

3. r+d 3Tqrfr nrsq {i. fr.('.g fr'ilfufr fr drff qrB('t rsrr drar ga. 1afi4 1Mt
rgsz *- fr{q g +' jq A?rq 121 fr trfifue EqBilqt er{Rr 6€drer F+'(r srq'tt rqd 3Tqrfr

+r qrt sfrfi fr ErBf, fu-qr drcr aqr ks sTreer * f{sg 3rqrfr fr ar$ 6}, ssfrr efi rcrff

er qfqY :dilrdT fr srt gad' t +a t rha (Er qfr rffrFrd dldl qrP6(r)t 3Tqrfr t
rrxiEa setl ffirifr sfr qR qmi fr 3Te)frd ft('dri qrtd('l
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3. The Appeal should be filed in Form No. C.A.3. lt shall be signed by the persons specified in
sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982.1t shall be filed in quadruplicate
and shall be accompanied by an equal number of copies of the order appealed against (one
of which at least shall be certified copy). All supporting documents of the appeal should be
fonrvarded in quadruplicate.

4, 3T{rfr ffi azd *T f{fiq (d 3Tqrfr t smrr ?rrfrfr t, qr qGd fr Erfuil fir arc'rft

tnn rst' Hrq Err snftt fi f{t.g 3Tqrd frr rr$ d, :116r sff rffifI fr qFq[ TidaTd fir
dT('eft(r+$ t ma t Efia (EF' rqrFrd sfr dFfD r

4. The Appeal including the statement of facts and the grounds of appeal shall be filed in
quadruplicate and shall be accompanied by an equal number of copies of the order
appealed against (one of which at least shall be a certified copy.)

s. 3lqff, EFI srd 3i?H $eFil ftdr fr ilrn rni St dffr"d (,ti fr;lff rrt' srerqr fu4qq 6
fuar 3rqrfr t m.ruqt t Fqsa effi t 3iaald tqr 6{dr qrfd(' a?i tt fiRqt +} maryrr
trfriffrd rrar qrB('t

5. The form of appeal shall be in English or Hindi and should be set forth concisely and under
distinct heads of the grounds of appeals without any argument or narrative and such
grounds should be numbered consecutively.

o. *Dg drar ga' sfrGqq,rsoz fi enrr 12s t ; 5qq;tit * 3iilrid Btrtl{d 6rs ffi{T
F?Ir;r qt trd tr?ra t il6i' fi ifrfr S rrs6** tfi fir ?rtn t ;qrqrfu+-rur fiI qfd fi
sdrqfi' {fsF{R t arq qr tsif{d qfq FrtrE * df{r' 3rqr fir Grrc'rt a?rr q6 # gr*
3Tqffr *' yqT *' ITRI dilrd fuqr dKrrnt

6. The prescribed fee under the provisions of Section 129A of the Customs Act,1962 shall be
paid through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is

situated and the demand draft shall be attached to the form of appeal.

7. tre sGt * trFq fifrr ?rffi, r.qn gE tni tdffi{ 3rfrdrq anqfu+-rur fr ga. * t.sx

rO gt4, 3rerdr erffi'qd E(frrf,r +r kqr{ t sFrn g{Ilrf,r rei qtfi g{qrf,r * ErtS

ff{rq t rss.r sJfiilra s.r}' 3Tqrd fi ur qrmfr tr

7. An appeal against this order shall lie before the Tribunal on payment of 7.5o/o of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is
in dispute".

8. ;qrqer{r ro+' sttrftu+ 1870 +' 3iilrtd frtrtkd fut' sr{sr dilrf, fu(r rrcr sTr*ar fiI
qfr w ry ;?Trqrdq Tffi R6e ilrn il4 qrft('t

8. The copy of this order attached therein should bear an appropriate court fee stamp as

prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice Nos. 1) F.No, Vlll/10-55/Pr.Commr/O&A/2018 dated 11.3.2019,2)
F.No. Vlll/10-60/Pr.Commr/O&A/2019 dated 5.3.2020, 3) F.No. Vlll/10-18iPr.Commr/O&A/
2020-21 dated 2.3.2021 and 4) F.No. Vlll/10-19/CommrlO&N2022-23 dated 29.8.2022 issued
by the Principal Commissioner/ Commissioner, Customs, Ahmedabad to M/s SpiceJet Limited
situated at 319, Udyog Vihar, Phase lV, Gurgaon-27018, Haryana

Page 2 of 19



M/s SpiceJet Limited situated at 319, Udyog Vihar, Phase lV, Gurgaon -
27018, Haryana (hereinafter referred to as the Noticee for the sake of brevity) operates
lnternational Flights from Sardar Vallabhbhai Patel lnternational Airport, Ahmedabad
('SVPI Airport') viz. Flight No.SG-15 from Ahmedabad to Dubai (DXB), Flight No.SG-61
from Ahmedabad to Muscat (MCT) and Flight No. SG-85 from Ahmedabad to Bangkok
(BKK) and return Flight No.SG-16 from Dubai (DXB) to Ahmedabad, Flight No.SG-62
from Muscat (MCT) to Ahmedabad and Flight No. SG-86 from Bangkok (BKK) to
Ahmedabad. Upon termination of these international flights viz. SG-16, SG-62 and SG-
86, the Noticee uses the same aircrafts for domestic extension flights to various
destinations in lndia i.e. Mumbai, Bangalore, Goa, Chennai and Delhi without a trip to a
foreign airport during their voyage.

2. ln terms of the definition under Section 2(21) of the Customs Act, 1962, "foreign
going vessel or aircraft" means "any vessel or aircraft for the time being engaged in the
carriage of goods or passengers between any port or airport in lndia or any port or
airport outside lndia, whether touching any intermediate port of airport in lndia or not...".
In terms of the definition at Section 2(38) of the Customs Act, 'stores' means "goods for
use in vesse/ or aircraft and includes fuel and spare parts and other articles of
equipment, whether or not for immediate fitting." As per Section 87 of the Customs Act,
1962, any imported stores on board a vessel or aircraft (other than stores to which
Section 90 applies) may, without payment of duty, be consumed thereon as stores
during the period such vessel or aircraft is a foreign going vessel or aircraft. Conjoint
reading of the above provisions indicate that any imported stores on board a vessel or
aircraft (other than stores to which Section 90 applies) may, without payment of duty, be
consumed thereon as stores during the period such vessel or aircraft is a foreign going
vessel or aircraft.

3. The internationalflights SG-16, SG-62, and SG-86 upon their termination at SVPI
Airport, convert to domestic extension flights when they leave the airport for Mumbai,
Bangalore, Goa, Chennai and Delhi. Thus, these aircrafts, during their domestic run
from SVPI Airport, Ahmedabad to various places in lndia viz. Mumbai, Bangalore, Goa,
Chennai and Delhi, cannot be considered as foreign going aircraft. This position has
been clarified by CBEC vide Circular No.65/2001-Cus dated 19.11.2001. They are
assigned different flight numbers and IGM/EGM No. per voyage and ferry passengers
within the territory of India only. lt, therefore, appeared that the extension flights
operating between two lndian airports cannot be considered as 'foreign going aircraft'
within the meaning of Section 2(21) of the Customs Act, 1962.

4. Section 87 of the Customs Act allows imported stores to be consumed without
payment of Duty in a foreign going aircraft. As the extension flights operated by the
Noticee between Ahmedabad and the various destinations in lndia viz. Mumbai,
Bangalore, Goa, Chennai and Delhi cannot be considered as foreign going aircraft, it
appears that these flights would not be entitled to Duty free supply of ATF and other
stores. Accordingly, the Noticee were required to self-assess the customs duty leviable
on remnant ATF on completion of lnternational Flights, file Bill of Entry (BOE) uhder
Section 46 of the Customs Act, 1962 and pay the applicable Customs Duty thereon.

5. lt was observed that the Noticee was not filing BoE for remnant ATF. Thus, they
were asked to provide duty calculation data and duty payment details vide letter
F.No.Vlll/22-28lAPlAudiU2016-17 dated 13.4.2018. The Noticee, vide letter dated
04.05.2018, submitted worksheets containing details of the quantity of ATF available on
board in Kg and litre, Rate per Kg. and litre, exchange rate of US dollar etc. from
01.04.2017 to 31.03.2018 for flights SG-16, SG-62, and SG-86 which were terminated
as international flights after landing at SVPI Airport and later converted to domestic
extension flights for various destinations in lndia viz. Mumbai, Bangalore, Goa, Chennai
and Delhi.

6. The Noticee, vide letter dated 17.06.2015, had informed the department about
the formula which they had adopted for the calculation of Customs duty liability as
under:
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Particulars Unit in Ks
Opening Qty. of ATF in Aircraft at Ahmedabad
Uplift of ATF at Ahmedabad

600
1700

Total Qty of ATF before departure from Ahmedabad (A)
ATF Burnt in flight Ahmedabad-Dubai/MuscaUBangkok

2300
(1200)

Remaining ATF at Dubai/MuscaUBangkok on arrival
Uplift of ATF at Dubai/Muscat

1 100
1000

Total Qty of ATF before departure from Dubai/MuscaUBangkok
ATF burnt in flight Dubai/MuscaUBangkok- Ahmedabad

2100
(1 000)

Remnant ATF at Ahmedabad (B) 1 100
Differential Qty of ATF for duty computation (B-A) (-1200)

Table-1 data for on

6.1 Perusal of the above formula reveals that the Noticee had calculated the remnant
ATF at Ahmedabad after completion of its international journey by subtracting the total
available ATF at the start of journey from total remnant ATF at the termination of
international journey. The calculation method adopted by the Noticee appears to be
incorrect in light of Public Notice No. 1712014-15 dated 3.3.2015 issued by the
Commissioner of Customs, Airport Commissionerate, Mumbai from F.No. AIRCUS/24-
5112010-Admn(Tech) wherein the following procedure was devised for payment of Duty
on leftover fuel:

Charge under Section 47 o'f the Customs Act is essential for clearance of any
imported item. The instructions for paying Duty after filing the Bill of Entry was
mentioned.

the Duty by filing Bill of Entry under Section 46 and take Out of Charge for the
remnant ATF under Section 47. Based on the above, a procedure was
prescribed for the airlines,

record sheeU declaration given by the piloU flight engineer would be appropriate.

was clarified that the final assessable value shown in the Bill of Entry must
include cost of transportation, insurance charges, landing charges and other
costs, as provided under Section 14 of the Customs Act read with the Valuation
Rules.

landing charges are not ascertainable, they should be taken as provided under
Rule 10(2) of the Valuation Rules.

6.2 lt appears that the Noticee, under the guise of adoption of new formula as shown
in table to para 6 hereinabove, attempted to evade the payment of proper Customs
Duty. This formula does not appear to be proper as the quantity of ATF which remains
on board of flight at the time of termination of international voyage is liable for Customs
Duty. Furthermore, whatever quantity of ATF remained on board of the flight at the time
of starting of international leg of journey was in fact export of ATF which did not have
any bearing of Customs Duty liability. For ease of reference, formula applicable to the
Noticee for payment of customs duty could be explained as below:

Table-2 data for exam
Unit in KsParticulars

a) Opening Qty of ATF in Aircraft at Ahmedabad
b) Uplift of ATF at Ahmedabad

600
1700
2300

(1200)
a) Total Qty of ATF before departure from Ahmedabad
b) ATF Burnt in flight Ahmedabad-Dubai/Muscat
a) Remaining ATF at Dubai/Muscat on arrival
b) Uplift of ATF at Dubai/Muscat

1 100
1000
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a) Total Qty of ATF before departure from Dubai/Muscat
b) ATF burnt in flight from Dubai/Muscat - Ahmedabad

2100
(1000)

Remnant ATF at Ahmedabad i.e. quantity of ATF to be taken for
computation of customs duty

0011

6.3 Subsequently, the Principal Commissioner of Customs, Ahmedabad, issued a
Public Notice No.09/2018 dated 12.02.2018 from F. No. VIll/48-64lCuslTl2018
providing the procedure to be followed in paragraphs A to F regarding the filing of
manual Prior Bill of Entry (PBE) for payment of customs duty on remnant ATF. The
airlines not willing to follow the procedure as mentioned at paragraphs "A to F" in the
said Public Notice were given alternative procedure in paragraph "G". However, it
appears the Noticee failed to follow both the prescribed procedures for clearance of
remnant Aviation Turbine Fuel (ATF).

7. Further, on perusal of the said worksheet submifted by the Noticee vide letter
dated 4.5.2018, it appeared that the Noticee had not taken the correct conversion rate
of US dollar as per Notifications issued by CBEC from time to time. lt also appeared that
the Noticee had failed to show the assessable value in their data supplied vide their
letter dated 4.5.2018 as they assumed that they were not liable to pay the Duty as per
their letter dated 17.6.2015 by adopting wrong self-devised formula. !n their letter dated
17.6.2015, the Noticee requested to calculate the Duty as per Valuation Rules
considering Section 14 ol the Customs Act without including any cost or expense other
than transaction value.

8. lt appeared that the request of the Noticee to work out the duty without including
cost or expense other than transaction value is not in consonance with the provisions of
Section 14 of the Customs Act, 1962 read with Rule 10 of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007. lt further appears that the
assessable value of imported goods is required to be determined under the provisions
of Section 14 of the Customs Act, 1962, read with Customs Valuation (Determination of
Value of lmported Goods) Rules, 2007. The relevant portion of Section 14(1) of the
Customs Act, 1962 reads as follows:

"For the purpose of the Cusfoms Tariff Act, 1975 (51 of 1975), or
any other law for the time being in force, the value of the imported goods
and export goods shall be the transaction value of such goods, that is to
say, the price actually paid or payable for the goods when sold for export to
lndia for delivery at the time and place of importation, or as the case may
be, for export from lndia for delivery at the time and place of expoftation,
where the buyer and seller of the goods are not related and price is the
so/e consideration for the sale subject to such other conditions as may be
specified in the rules made in this behalf.

Provided that such transaction value in the case of impofted goods
shall include, in addition to the price as aforesaid, any amount paid or
payable for cosfs and seruices, including commissions and brokerage,
engineering, design work, royalties and licence fees, cosfs of transportation
to the place of importation, insurance, loading, unloading and handling
charges to the extend and in the mafter specified in the rules made in this
behalf!'

8.{ The provisions of above section are to be read in conjunction with Customs
Valuation (Determination of Value of Imported Goods) Rules, 2007 beginning with Rule
3 and if the value cannot be determined under the provisions of Rule 3, the value has to
be determined by proceeding sequentially through Rule 4 to Rule 9.

8.2 After determining value under the appropriate Rule, addition towards cost and
services, as mentioned in Rule 10 of Customs Valuation (Determination of Value of
Imported Goods) Rules, 20O7are to be made to arrive at fina! assessable value.

8.3 As per Rule 10(2) of the Customs Valuation (Determination of Value of lmported
Goods) Rules, 2007, the value of such imported goods, for the purpose of sub-section
(1) of Section 14 of the Customs Act, for assessment of Customs Duty, shall be the
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value of such goods, for delivery at the time and place of importation and shall include
the cost of transport, loading, unloading & handling charges and cost of insurance.
Wherever the cost of transportation and insurance is not ascertainable, it has to be
taken as 20o/o and 1 .125o/o respectively of the FOB value of goods. Landing charges has
to be taken equal to 1o/o of value which is inclusive of Cost of transportation and
fnsurance. Rule 1O(2) of the Customs Valuation (Determination of Value of lmported
Goods) Rules, 2007 reads as under.

"(2) For the purposes of sub-section (1) of section 14 of the Customs Act,
1962 (52 of 1962) and these rules, the value of the imported goods shall be
the value of such goods for delivery at the time and place of importation and
shall include -(a) the cost of transport of the imported goods to the place of

importation:
(b) loading, unloading and handling charges associated with the

delivery of the imported goods at the place of impoftation, and
(c) the cost of insurance

Provided that -(i) where the cost of transport referred to in clause (a) is not
ascertainable, such cost shall be twenty per cent of the free on
board value of the goods;

(i0 the charges referred to in clause (b) shall be one per cent of
the free on board value of the goods plus the cost of transport
refened to in clause (a) plus the cost of insurance referred to in
clause (c):

(iii) where the cost referred to in clause (c) is not ascertainable,
such cosf shall be 1.125% of free on board value of the goods;

Provided further that in the case of goods imported by air, where the
cost referred to in clause (a) is ascertainable, such cost shall not exceed
twenty per cent of free on board value of the goods;

Provided also that where the free on board value of the goods is not
ascertainable the cosfs referred to in clause (a) shall be twenty per cent of
the free on board value of the goods p/us cosf of insurance for clause(i)
above and the cost referred to in clause(c) shall be 1.125% of the free on
board value of the goods p/us cosf of transportation for clause (iii)."

8.4 lt was observed that the Noticee had not included the notional freight @ 20o/o of
FOB value of the goods while determining the assessable value of the remnant ATF for
payment of Customs Duty, as is required under Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007 read with Section 14 of the
Customs Act, 1962. Therefore, it appears that the assessable value of the remnant
ATF is required to be re-determined by including the notional freight @ 20% of FOB
value of ATF in terms of Rule 10(2) of the Customs Valuation (Determination of Value of
lmported Goods) Rules, 2007

9. As per the Customs Tariff Act, 1975 (CTA for short), the ATF is classifiable under
tariff item 27101920 and attracts Customs Duty at the applicable rates at the relevant
time period.

11. ln the era of self assessment, the Government has made provisions under
Section 17(1) of the Customs Act that the importer entering any imported goods under
Section 46 shall self-assess the Duty, if any leviable, on such goods. The Government
has also made provisions under Section 18(1)(a) of the Customs Act to the effect that
where the importer is unable to make self-assessment under Section 17(1) abd makes
a request in writing to the proper officer for provisional assessment. However, the
Noticee have neither filed the Bill of Entry as required under Section 46 nor assessed
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10. Accordingly, worksheets for calculating the assessable value as well as Customs
Duty leviable/ payable on remnant ATF have been prepared as Annexures A, B and C
to the Show Cause Notice for international flight SG-16, SG-62 and SG-85 respectively.
Accordingly, the Noticee was required to pay Customs Duty to the tune of Rs.
4,04,07 ,701/- on the remnant ATF during the period from 1 .4.2017 to 31.3.2018.



the Duty as required under Section 17(1). The Noticee have also not made any request
to the proper officer under Section 18(1)(a). However, the Noticee vide their letter dated
17.6.2015, informed the department that w.e.f. 1.4.2015 they are not liable to pay the
Customs Duty on remnant fuel by way of a self devised formula. lt further appears that
the formula adopted by the Noticee for calculation of Duty is incorrect and the Noticee is
liable to pay Customs Duty on the remnant fuel at the time of termination of lnternational
flights into domestic sector. The department issued several letters to the Noticee to get
the correct information. However, the information provided by the Noticee, vide their
letter dated 4.5.2018, appears to be incorrect. The acts committed by the Noticee
shows that they deliberately suppressed the materia! facts in order to mislead the
Department under the guise of self devised formula with an intent to evade the payment
of Customs Duty. Further, the Noticee did not declare the quantity of remnant fuel on
termination of lnternational flight into domestic extension flight in any of the documents
submitted to the Department. Therefore, it appears that the Noticee have contravened
the provisions of import i.e. indulged in improper importation, thereby rendering the
impugned goods i.e. remnantATF liable for confiscation under Section 111(d), 111(f),
1 1 1(j) and 1 1 1(m) of the Customs Act, 1962 . However, as the goods were cleared from
the Customs area, the same are not physically available for confiscation. Non-
availability of goods for confiscation is a technica! aspect which does not absolve the
Noticee from penalty under Section 112 (a) of the Customs Act, 1962 as their acts of
omission and commission have rendered the goods liable for such confiscation.

12. ln view of the above, it appears that the Noticee have contravened the following
provisions of law:

Entry on remnant fuel on board at the time of termination of lnternational flights;

(Determination of value of imported goods) Rules, 2007;

13. ln view of the above, Show Cause Notice F.No. Vlll/10-55/Pr.Commr/O&A/2018
dated 11.3.2019 was issued wherein the Noticee were called upon to show cause as to
why:

a. The value of goods determined vide their letter dated 4.5.2018 should not be re-
determined and the Customs Duty amounting to Rs. 4,04,07,701/- (Rs. Four
Grores Four Lakhs Seven Thousand Seven Hundred One only) not paid as
detailed in Annexures A, B and C to the Show Cause Notice should not be
demanded and recovered from them in terms of the provisions of Section 28(1)
of the Customs Act, 1962

b. lnterest should not be recovered in terms of the provisions of Section 28AA of the
Customs Act, 1962 on the above demand.

d. Penalty should not be imposed on them in terms of the provisions of Section
112(a) of the Customs Act, 1962.

13.1 Subsequently, Show Cause Notice F.No. Vlll/10-60/Pr.Commr/O&A/2019 dated
5.3.2020, covering the period from 1 .4.2018 to 31 .3.2019, was issued wherein the
Noticee were called upon to show cause as to why:

a. 60,16,356 kgs. of ATF, valued at Rs. 33,45,01 ,1101- (Rs. Thirty Three Grores
Forfy Five Lakhs One Thousand One Hundred Ten only) should not be
confiscated in terms of the provisions of Section 111(d), 111(0, 111O and
1 1 1(m) of the Customs Act, 1962
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c. 45,29,760 kgs. of ATF, valued at Rs. 21,84,90,5721- (Rs. Twenty One Crores
Eaghty Four Lakhs Ninety Thousand Five Hundred Seventy Two only) as
detailed in Annexures A, B and C to the Show Cause Notice should not be
confiscated in terms of the provisions of Section 111(d), 111(0, 111O and
111(m) of the Customs Act, 1962



b. The value of goods determined vide their letter dated 28.6.2019 should not be re-
determined and the Customs Duty amounting to Rs. 7,25,01,1841- (Rs. Seven
Crores Twenty Five Lakhs One Thousand One Hundred Eighty Four only)
should not be demanded and recovered with interest from them in terms of the
provisions of Section 28(1) and Section 28AA of the Customs Act, 1962
respectively.

c. Penalty should not be imposed on them in terms of the provisions of Section
112(a) of the Customs Act, 1962.

13.2 Show Cause Notice F.No. Vlll/10-18/Pr.Commr/O&A/2020-21 dated 3.3.2021,
covering the period from 1 .4.2019 to 31 .8.2020, was issued wherein the Noticee were
called upon to show cause as to why:

a. The value of leftover ATF determined vide their letter dated 07.1.2021 should not
be re-determined as Rs. 30,34,66,659/- (Rs. Thirty Crores Thirty Four Lakhs
Sixty Six Thousand Six Hundred Fifty Nine only) and the Customs Duty
amounting to Rs. 4,67,99,216/- (Rs. Four Crores Sixty Seven Lakhs Ninety
Nine Thousand Two Hundred Sixteen only) should not be demanded and
recovered with interest from them in terms of the provisions of Section 28(1) and
Section 28AA of the Customs Act, 1962 respectively.

b. The amount of Rs. 1,35,00,0001 (Rs. One Crore Thirty Five Lakhs only), already
deposited by them towards the Duty liability should not be adjusted and
appropriated against the above demand.

c. 54,37,083 kgs. of ATF, valued at Rs. 30,34,66,659r- (Rs. Thirty Crores Thirty
Four Lakhs Sixty Six Thousand Six Hundred Fifty Nine only) should not be
confiscated in terms of the provisions of Section 111(d), 111(0, 111O and
111(m) of the Customs Act, 1962

d. Penalty should not be imposed on them in terms of the provisions of Section
112(a) of the Customs Act, 1962

e. Penalty should not be imposed on them in terms of the provisions of Section 117
of the Customs Act, 1962.

13.3 Show Cause Notice F.No. Vlll/10-19/CommrlO&N2022-23 dated 29.8.2022,
covering the period from 1.9.2020 to 31.12.2021, was issued wherein the Noticeewere
called upon to show cause as to why:

a. The value of goods determined vide their letter dated 06.07.2022 should not be
re-determined as Rs. 5,08,04,479/- (Rs. Five Crores Eight Lakhs Four
Thousand Four Hundred Seventy Nine only) and the Customs Duty
amounting to Rs. 92,48,955/- (Rs. Ninety Two Lakhs Forty Eight Thousand
Nine Hundred Fifty Five only) should not be demanded and recovered with
interest from them in terms of the provisions of Section 28(1) and Section 28AA
of the Customs Act, 1962 respectively

b. The amount of Rs. 20,00,0001 (Rs. Twenty Lakhs) already deposited by them
towards the Duty liability should not be adjusted and appropriated against the
above demand.

c. 7 ,41,335 kgs. of ATF, valued at Rs. 5,08,04,479/- (Rs. Five Crores Eight Lakhs
Four Thousand Four Hundred Seventy Nine only) should not be confiscated
in terms of the provisions of Section 1 1 1(0 and 1 1 1(j) of the Customs Act, 1962

d. Penalty should not be imposed on them in terms of the provisions of Section
112(a) of the Customs Act, 1962
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e. Penalty should not be imposed on them in terms of the provisions of Section 117
of the Customs Act, 1962.

Defence submissions

14. The Noticee filed their written submissions with respect to all the above Show
Cause Notices vide their letters dated 5.9.2019 and 19.9.2022 wherein it was submitted
that:

With respect to the aircrafts which are flying outside lndia, the ATF is procured
both at the domestic airport and the lnternational airport. No drawback had ever
been claimed on the purchase of ATF which was loaded in the aircraft tanks when
the aircraft took off from Ahmedabad to the lnternational locations during the
relevant period.

tanks after termination of the lnternational journey. The Show Cause Notice failed
to consider the exemption benefit available to the Aviation industry vide Notification
No. 151/94-Cus.

Every aircraft, before its conversion from a domestic to an international flight has
certain amount of fuel in the tank which is Duty paid ATF. Such quantity of the ATF
is required to be deducted from the remnant fuel at the time of conversion of the
lnternational flight to a domestic flight as provided for in Notification No. 151194-
Cus.

arrival of each aircraft into India and the quantity of ATF lying in the aircraft's fuel
tank upon such arrival.

were not warranted under Rule 10(2) of the Customs Valuation (Determination of
value of imported goods) Rules, 2007

ln terms of the provisions of Section 14(1) of the Customs Act, only an amount
paid or payable towards cost of transportation was includible. ln the instant case
no such amount was paid or payable and as such the question of inclusion of
notional transport charges does not arise. Reliance was placed on the case laws of
M/s lnterglobe Aviation Ltd. reported at 2018 (360) ELT 170 (T) and Order No.
ADC/AK/ADJN/94-A/2017-18 dated 30.11 .2017 in their own case.

where the actual cost of transportation of imported goods was not ascertainable. lf
the cost of transportation was ascertainable, Rule 10(2) of the Customs Valuation
(Determination of value of imported goods) Rules, 2007 was not applicable.
Reliance was placed on the case laws of M/s Wipro Ltd. reported at 2015 (319)
ELT 177 (SC) and M/s Hindustan Polymers Ltd. reported at 1989 (43) ELT {65
(sc).

Record of Personal Hearinq

15. Personal hearing in the matter was held on 21.9.2022 wherein Ms. Leena
Mallick, Assistant General Manager (Taxation) appeared and she reiterated the
contentions in their written submissions.

Discttssion and findinq

16. I have carefully gone through all the four Show Cause Notices, relevant case
records and the Noticee's submissions both, in written and in person.
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17. The issues for examination before me are as under:

i) Whether Customs Duty at the appropriate rate is leviable on the remnant
fuel in the tank of the aircraft upon termination of lnternational journey
and conversion to domestic flight

ii) Whether notional freight @ 20o/o of the FOB value is includible in the
assessable value in terms of the provisions of Rule 10(21 of the
Customs Valuation (Determination of value of imported goods) Rules,
2007

iii) Whether the Opening balance i.e. the quantity of fue! lying in the tank of
the aircraft upon conversion of the domestic flight to lnternational fight
is deductible from the quantity of remnant fuel at the time of termination
of the lnternational flight.

Now, I proceed to examine the merits of each of the above issues.

l. Leviabilitv of Customs Dutv on the remnant fuel

18. With regard to the leviability of Customs Duty on the remnant fuel, it is to mention
that Section 12of the Customs Act, 1962 stipulates that Customs Duty is leviable on
goods imported into lndia and the relevant text of the same reads as under:

Except as otherwise provided in this Act, or any other law for the time
being in force, duties of customs shall be levied at such rates as may
be specified under [the Customs Tariff Act, 1975 (51 of 1975)], or any
other law for the time being in force, on goods imported into, or
exported from, lndia.

The above clearly stipulates that applicable Customs Duty is leviable on all imported
goods. lt is nobody's case that the ATF has not been imported and by the Noticee's own
admission at para 1.3 of the letter dated 5.9.2019 ATF is procured both at the domestic
Airport and the lnternational Airport. Such ATF which has been sourced from the
lnternational Airport is definitely falling within the definition of the term 'imported goods'
as defined at Section 2(25) of the Customs Act. Thus, the only aspect remaining to be
ascertained is whether any other provision in the Customs Act provides otherwise.

18.1 Section 87 of the Customs Act, 1962 provides for consumption of imported stores
on board a vessel or aircraft during the period such aircraft is a foreign going vessel.
The term 'stores' has been defined under Section 2(38) of the Customs Act and
includes fuel. However, the lnternational flights under consideration, upon their
termination at SVPI Airport, convert to domestic extension flights to various places in
lndia. Thus, the flights under consideration are not covered under the category of
'foreign going vessel' as defined under Section 2(21) of the Customs Act and as such
the provisions of Section 87 of the Customs Act are not applicable to the lnternational
flights upon their termination and conversion to domestic flights. Apart from Section 87,
there is no other provision which provides that Customs Duty is not leviable on the
imported fuel which is leftover in the tanks of the aircraft. Thus, the remnant fuel is
covered under the definition of the 'imported goods' and also there is no other explicit
provision for non-levy of Customs Duty on such goods and as such Customs Duty is
leviable on the remnant fuel in terms of the provisions of Section 12 of the Customs Act.
This fact has been fortified by virtue of Circular No. 6512001-Cus dated 19.11.2001
which reads as under:

The domesfrc extension flighb cannot be considered similar to
flights which operate between an airport in lndia and an airport
abroad, touching one or more lndian airports in between. Section 87
of the Cusfoms Act, 1962 allows imported sfores to be consumed without
payment of duty in a foreign going aircraft. lt has, therefore, been
decided that the extension flights operated by Air lndia between
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Mumbai and other airports or between two airports in lndia would not
be entitled to duty free supply of fuel and other stores.

The above position of law makes it expressly clear that the remnant fuel on board in the
tank of the aircraft, upon termination of the lnternational flight and converted to a
domestic flight, is leviable to Customs Duty at the applicable rates. The Noticee have
also not disputed the fact regarding leviability of Customs Duty on such remnant fuel.
Thus, the answer to issue No. 1 above is in the affirmative.

ll. lnclusion of notional freisht @ 20% of the FOB value

19. Coming to the second issue regarding inclusion of notional freight @ 20% in the
assessable value, it is observed that proviso to Section 14(1) of the Customs Act
stipulates that cost of transportation to the place of importation is required to be
included in the value in the manner specified in the rules made in this behalf. The
relevant text of the said proviso reads as under:

Provided that such transaction value in the case of impofted goods
shall include, in addition to the price as aforesaid, any amount paid
or payable for cosfs and seruices, including commissions and brokerage,
engineering, design work, royalties and licence feeg cosfs of
transportation to the place of importation, insurance, loading,
unloading and handling charges to the extent and in the manner
specified in the rules made in this behalf

The corresponding provisions regarding cost of transportation have been made in Rule
10(2) of the Customs Valuation (Determination of Value of lmported Goods) Rules,
2007 and the relevant text of the same reads as under:

(2) For the purposes of sub-secfion (1) of section 14 of the Customs Act,
1962 (52 of 1962) and these rules, the value of the imported goods shall
be the value of such goods, and shall include -
(a) the cost of transport, loading, unloading and handling charges
associated with the delivery of the impofted goods to the place of
importation;

(b) the cost of insurance to the place of importation :

Provided that where the cost referred to in clause (a) is not
ascertainable, such cosf shall be twenty per cent of the free on board
value of the goods

19.1 !t is the contention of the Noticee that such 20o/o of notional value is required to
be included only in those cases where the cost of transportation is paid or payable and
in their case no such cost is paid or payable whereby the cost of transportation is Nil.
Thus, it has been contended that Rule 10(2) of the Customs Valuation (Determination of
Value of lmported Goods) Rules, 2007 has no application to the facts of the case since
the cost of transportation is Nil. ln light of such arguments, the necessity to analyse the
phrase 'paid or payable' arises. The word 'paid' denotes the act of paying something in
cash or in kind. ln the instant case, it is the contention of the Noticee that they have not
paid any cost towards transportation of the remnant fuel. The Show Cause Notice also
does not specify that any amount has actually been paid towards the cost of
transportation. Also it is a fact that the fuel under consideration was contained in the
tanks of the concerned aircraft and in the course of the flight, the same has been
transported as a part of the fuel in the tank. Thus, the question of actual payment
towards transportation of such fue! does not arise. However, the conjunction 'OR' used
in the phrase indicates that either the cost of transportation should have been paid or
would be payable and in the event that any one of the act is fulfilled the situation
qualifies under the phrase'paid or payable'. So it is of vital importance to examine
whether any cost of transportation of the fue! under consideration was payable or
otherwise.
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19.2 The adjective 'payable' has been defined in Collins Online Dictionary as 'fhaf is
capable of being paid. Likewise, the Merriam Webster Dictionary defines the adjective
'payable' as'that frey, can, or must be paid. The said dictionary meanings create an
impression that any form of consideration that may, can or capable of being paid
qualifies as consideration payable. At this juncture it is of vital importance to note that
the phrase used in Section 14(1) is curtailed at 'any amount paid or payable' and no
succeeding words such as 'to someone' have been used in the statute. All that the
statute mentions is that the amount ought to be payable. This fact leads to the inference
that the cost of transportation remains payable even if the act of transportation has been
undertaken by the person himself. This is especially so because of the fact that nothing
comes free in this world and the Noticee have actually incurred some amount towards
transportation cost since the cost of fuel to carry the aircraft from the overseas
destination to lndia has definitely been shown as expenses incurred by them. The said
expenses can be attributed to two events viz. 1) ferrying of the passengers and 2)
carrying the fuel to the Airport in lndia. Accordingly, the argument of the Noticee that the
cost of transportation of the remnant fuel is Nil is devoid of merits. Rather, the facts and
circumstances of the case indicate that some cost of transportation of the remnant fuel
has been incurred but the same is not ascertainable.

19.3 Even othenrvise, conjoint reading of the language employed in the statute and the
dictionary meaning of the adjective 'payable' indicates that any amount which is
othenruise payable is covered within the ambit of the adjective 'payable'. ln the event
that the act of transportation would have been got undertaken from another person, the
cost of transportation would certainly have been payable. The meaning of the adjective
'payable' in the statute has to be construed accordingly in the facts and circumstances
of the case. ln other words, merely because the act of transportation has been carried
out by the person himself does not exclude him from the adjective 'payable'. Thus, the
argument of the Noticee to the effect that no cost towards transportation had been paid
or was payable fails to impress. ln this case, the cost towards transportation of the
remnant fuel was certainly payable, as discussed above, but the same is not
ascertainable and as such the provisions of Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007 do come into play.

19.4 The Noticee have placed reliance on the case laws of M/s lnterglobe Aviation
Ltd. reported at 2018 (360) ELT 170 (T) and Order No. ADC/AK/ADJNl94-N2017-18
dated 30.11.2017 in their own case to drive home the point that notional transportation
cost @ 20o/o is not includible in the assessable value. Order No. ADG/AK/ADJN/94-
N2017-18 dated 30.11.2017 passed by the Additional Commissioner, Customs,
Chhaptrapati Shivaji lnternational Airport, Mumbai mainly relies upon the decision in the
case of M/s lnterglobe Aviation Ltd. reported at2018 (360) ELT 170 (T). Consequent
to the decision in the case of M/s lnterglobe Aviation Ltd. supra, the Hon'ble CESTAT
passed Final Order No. 5134312018 in the case of M/s Air lndia Ltd. in an identical
case and the same was ruled in favor of M/s Air lndia Ltd. by placing reliance on the
case of M/s lnterglobe Aviation Ltd. supra. The Department challenged the Final
Order No. 5134312018 in the case of M/s Air lndia Ltd. before the Hon'ble Supreme
Court and the same was admitted under Civil Appeal No. 934/2019. ln the said Civil
Appea!, M/s Air lndia Ltd. had not contested the issue of inclusion of notionalfreight @
20o/obul had raised the grounds of financial crisis. ln light of the plea of financial crisis,
the Hon'ble Apex Court had directed to constitute a Committee for giving its opinion as
to how the dispute could be resolved in view of the fact that party on one side was the
Commissioner of Customs and the respondent was a Public Sector Undertaking. Upon
submission of the report of the Committee, the Hon'ble Supreme Court dismissed the
appeal vide order dated 15.3.2019 in terms of para 6 and 7 of the Minutes of Meeting of
the Committee which are reproduced under for ease of reference:

'6. CMD, Air lndia sfafed that financial position of Air lndia is precarious
and Govemment has already decided to have a revival plan. Thus, in such
situation it would not be viable for them to pay the duty for the said period
i.e., November, 2010 to June 2012. Commissioner of Cusfoms, Airport
explained that there is no provision in the law to waive off the duty except
writing off such dues/amount as per law. However, Revenue Secretary
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stated that as Govemmenf is the 100% shareholder of Air lndia and
financial situation of Air lndia being precarious, writing off the said amount
may be considered by the Government. lt was, however, felt that such
special dispensation in this case should not become a precedence for
other pending cases. Accordingly, Committee agreed that while making a
recommendation, it shall be clearly spe/f out that this recommendation
was govemed by special circumstances rn view of precaious financial
condition of Air lndia and shall not be a precedent in any other case.
7. Accordingly, the Committee decided that as the Air lndia ag/rees as
regards the applicability of Additional Duty of Customs on the ATF,
as adjudged in the adjudication order dated 12.04.2017, the
appropiate course of action, in the circumstances of the case, would be
that the department would not press for recovery of the said amount
around Rs.7.5 crore forthe period November 2010 to June 2012 and in
due course would process it for write off as a special case, if Court
approves the recommendations of the Committee."

The above narrative clearly indicates that M/s Air lndia Ltd. had agreed to the
applicability of Customs Duty as adjudged in the order dated 12.4.2017. !t needs to
be appreciated that the order dated 12.4.2017 had computed the Customs Duty liability
by including the notional freight @ 20% in terms of the provisions of Rule 1O(2) of the
Customs Valuation (Determination of Value of lmported Goods) Rules, 2007. The
Hon'ble CESTAT had ruled that such notional freight was not includible and the said
decision was under challenge before the Hon'ble Supreme Court. lt is noteworthy to
mention that the Hon'ble Supreme Court has taken cognizance of the minutes of
meeting wherein it has been expressly mentioned that the Customs Duty computed by
including the notional freight was agreed upon by M/s Air lndia Ltd. ln such
circumstances, the Hon'ble Supreme Court has not upheld the order of the Hon'ble
CESTAT but has dismissed the appeal in the peculiar circumstances by agreeing to the
proposal that the Customs Duty liability by including the notional freight @ 20% would
be written-off in due course in view of the financial crisis of the Public Sector
Undertaking.

19.5 The sum and substance of the above decision by the Hon'ble Supreme Court
indicates that a silent approval to include the notional freight @ 20Yo in the assessable
value has been accorded to the Department. This is especially so in light of the fact that
the Hon'ble Supreme Court has not upheld the order of the CESTAT. The direct
inference of the sequence of events is that the higher forum has not disputed the
inclusion of notional freight @ 20o/o in terms of the provisions of Rule 10(2) of the
Customs Valuation (Determination of Value of lmported Goods) Rules, 2007 . The views
of the higher forum have a precedential value in terms of the principles of judicial
discipline. Thus, the view of the Hon'ble CESTAT in the case of M/s Air lndia Ltd. stand
deviated by the views of the Hon'ble Supreme Court. As a natural corollary, the views of
CESTAT in the case M/s lnterglobe Aviation Ltd. stand deviated in as much as the
same analogy was in challenge before the Hon'ble Supreme Court in the case of M/s
Air lndia Ltd. The case laws of M/s Wipro Ltd. reported at 2015 (319) ELT 177 (SC)
and M/s Hindustan Polymers Ltd. reported at 1989 (43) ELT {65 (SC), relied upon
by the Noticee, do not come to their rescue in light of the above facts concerning an
identical matter.

19.6 Further, it is to mention that the even the decision in the case of M/s lnterglobe
Aviation Ltd. supra had been challenged before the Hon'ble Supreme Court vide
Diary No. 3648012018. However, the appealwas dismissed on the ground of delay vide
order dated 26.8.2019. lt is noteworthy that the order of the Hon'ble CESTAT has not
been upheld by the Hon'ble Supreme Court on merits but the appeal has simply been
dismissed on the grounds of delay in filing appeal. ln such a case where no decision
has been passed on merits by the Hon'ble Supreme Court, no precedence value can be
given to the decision. Thus, the judgment in the case of M/s lnterglobe Aviation Ltd.
supra not attained finality before the Hon'ble Apex Court on merits and as such the
same has no precedence value. Accordingly, the reliance of the Noticee on the decision
in the case of M/s lnterglobe Aviation Ltd. supra is not good in law.
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19.7 At this juncture, it would not be out of context to mention that identical matters in
the case of the Noticee had been decided in favor of the department by virtue of Orders-
in-Original Nos. AHM-CUSTM-000-COM-014-17-18 dated 8.2.2018 and AHM-CUSTM-
000-COM-020-18-19 dated 23.5.2018 and the appeals of the Noticee in Appeal Nos.
C11116312018 and C11235412018 respectively are pending before the CESTAT,
Ahmedabad. Thus, the matter has not attained finality and is still subTudice.

19.8 ln view of the discussions at paras 19 to 19.7 hereinabove, I hold that the answer
to issue No. 2 above is in the affirmative.

lll. Deductibilitv of openinq balance of fuel in the tank upon conversion of
domestic fliqht to international fliqht.

20. Coming to the third issue regarding admissibility of the exemption under
Notification No. 151194-Cus, it is to mention that benefit of the said Notification is
subject to the following conditions:

(i) The quantity of the said fuel is equal to the quantity of the same
type of fuel which was taken out of lndia in the tanks of the aircrafts
of the same lndian Airline or of the lndian Air Force, as fhe case
may be, and on which the duty of Customs, or Central Excise had
been paid;

(ii) the rate of duty of customs (including the additional duty leviable
under the said section 3) or the rate of duty of Central Excise, as
the case may be, leviable on such fuel is the same at the time of
the arrivals and departures of such aircrafts; and

(ii| no drawback of duty of cusfoms or rebate of duty of Central
Excise, as the case may be, was allowed on such fuel at the time of
departures of such aircrafts from lndia.

It is a settled law that exemption Notification should be interpreted strictly and the
burden of proving eligibility of the same lies on the claimant of such exemption. My
views are aptly supported by the decision in the case of M/s Dilip Kumar & Co.
reported at 2018 (361) ELT 577 (SC) wherein the Hon'ble Supreme Court has ruled as
under:

19. The well-settled principle is that when the words in a statute are clear,
plain and unambiguous and only one meaning can be infened, the Courts
are bound to give effect to the said meaning inespective of consequences.
lf the words in the statute are plain and unambiquous, it becomes
necessaru to expound those words in their natural and ordinaru
sense.Ihe words used declare the intention of the Legislature. ln Kanai
Lal Sur v. ParamnidhiSadhukhan, AIR 1957 SC 907, it was held that if the
words used are capable of one construction only then it would not be open
to the Courts to adopt any other hypothetical construction on the ground
that such construction is more consistent with the alleged object and
policy of the Act.

52. To sum up, we answer the reference holding as under -
(1) Exemption notification should be interpreted strictly; the
burden of proving applicability would be on fhe assessee fo show
that his case comes within the paramefers of the exemption clause
or exemption notification.
(2) When there is ambiguity in exemption notification which is
subject to strict interpretation, the benefit of such ambiguity cannot
be claimed by the subjectlassessee and it must be interpreted in
favour of the revenue.
(3) The ratio in Sun Export case (supra) is not conect and all the
decisions which took similar view as in Sun Export case (supr4 sfands
overruled.
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In the instant case, the Noticee have not brought any evidence on record to establish
that applicable Customs or Central Excise Duty had been paid on the quantity of fuel in
the tank of aircraft before its conversion to an lnternational flight, that the rate of Duty of
Customs or Central Excise was the same at the time of arrival and departure of such
aircrafts and no drawback of Duty of Customs or rebate of duty of Central Excise had
been claimed on such fue! at the time of departures of such aircrafts from lndia. The
Noticee have merely made statements that the fuel was Duty paid and they had not
claimed drawback, however, no supportive evidence to that effect has been submitted
by them. ln a nutshell, the Notice have failed to discharge the burden of proving that
they had fulfilled all the conditions of the said Notification and were eligible to the
exemption under the same. Thus, I find that the benefit of Notification No. 151/94-Cus
cannot be accorded to them and accordingly the Customs Duty computed in the
respective Show Cause Notices is proper and the same is liable to be demanded and
recovered from the Noticee alongwith interest in terms of the provisions of Section 28(1)
and 28AA of the Customs Act respectively.

21. All the four Show Cause Notices propose confiscation of the remnant fuel. ln this
regard it is to mention that the same is covered under the definition of imported goods'
and leviable to Customs Duty as already discussed hereinabove. Section 46 of the
Customs Act provides for filing Bill of Entry and after due verification and assessment of
the same, the proper officer of Gustoms is required to make an order permitting
clearance of the imported goods i.e. issue of Out of Charge order. ln the instant case,
the Noticee have cleared the remnant fuel from the Customs area without obtaining the
Out of Charge order from the proper officer of Customs. Thus, the remnant fuel is
covered within the ambit of Section 1 1 1(i) of the Customs Act in as much as the same
have been removed from Customs area without the permission of the proper officer.
Further, Section 30 of the Customs Act provides for filing of arrival manifest, import
manifest or import report. ln the instant case, it is observed that the Noticee have not
filed the requisite arrival manifest, import manifest or import report in respect of such
imported goods viz. the remnant fuel. Thus, ! find that the remnant fuel is liable for
confiscation in terms of the provisions of Section 111(f) and 111O of the Customs Act.
However, the goods are not physically available for confiscation and in such cases
redemption fine is imposable in light of the judgment in the case of M/s Visteon
Automotive Systems lndia Ltd. reported at 2018 (009) GSTL 0142 (Mad) wherein
the Hon'ble High Court of Madras has observed as under:

The penalty directed against the importer under Section 112 and the
fine payable under Secfion 125 operate in two different fields. The fine
under Secfion 125 is in lieu of confiscation of the goods. The payment
of fine followed up by payment of duty and other charges leviable, as
per sub-section (2) of Section 125, fetches relief for the goods from
getting confiscated. By subjecting the goods to payment of duty and
other charges, the improper and irregular importation is sought to be
regularised, whereas, by subjecting the goods to payment of fine under
sub-section (1) of Section 125, the goods are saved from getting
confiscated. Hence, the availability of the goods is not necessary
for imposing the redemption fine. The opening words of Section
125, "Whenever confiscation of any goods is authorised by this
Act ....", brings out the point clearly. The power to impose
redemption fine sprngs from the authorisation of confiscation of
goods provided for under Section 111 of the Act. When once
power of authorisation for confiscation of goods gets traced to the
said Secfion 111 of the Act, we are of the opinion that the physical
availability of goods is not so much relevant. The redemption fine is
in fact to avoid such consequences flowing from Section 111 only.
Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their phvsical availahilitV does not have anv
siqnificance for imposition of redemption fine under Section 125 of
the Act. We accordingly answer question No. (iii).
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22. All the four Show Cause Notices proposes imposition of penalty on the Noticee
under the provision of Section 112 (a) of the Customs Act, 1962. ln terms of the
provisions of Section 112(a) any person, who omits to do any act which act or
omission would render such goods liable to confiscation under Section 111, is liable
to penalty. ln the instant case, the Noticee have removed the dutiable goods i.e.
remnant fuel from the Customs area without permission from the proper officer and
also failed to file the requisite manifesU report and by such acts have rendered the
goods liable for confiscation. I have already found that the Goods under
consideration are liable to confiscation under Section 111(f) and 1110) of the
Customs Act, 1962. Thus, the Noticee have committed an act which has rendered the
goods liable to confiscation. Resultantly, I find that the Noticee are liable to penalty in
terms of the provisions of Section 1 12(a)(ii) of the Customs Act, 1962.

23. Show Cause Notice F.No. VIII/10-18/Pr.Commr/O&A/2020-21 dated 3.3.2021
and F.No. Vlll/10-19/CommrlO&N2022-23 dated 29.8.2022 propose penalty on the
Noticee under Section 117 of the Customs Act. ln this regard it is to mention that Section
46 of the Customs Act provides for filing Bill of Entry in respect of the imported goods.
However, the Noticee have failed to file Bills of Entry in respect of the remnant fuel as
detailed in Annexures to both the above Show Cause Notices. No express penalty has
been provided for contravention of the provisions of Section 46 of the Customs Act and
therefore, I hold that the Noticee have rendered themselves liable to penalty in terms of
the provisions of Section 117 ol the Customs Act.

24. ln view of the above findings, ! pass the following order:

ORDER

a

b

c.

d

The value of goods determined vide the Noticee's letter dated 4.5.2018 is re-
determined at Rs. 21,84,90,572l- (Rs. Twenty One Crores Eighty Four Lakhs
Ninety Thousand Five Hundred Seventy Two only) as detailed in Annexures A,
B and C to the Show Cause Notice in terms of the provisions of Section M(1) of
the Customs Act, 1962 read with Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007;

I confirm the demand of Customs Duty to the tune of Rs. 4,04,07,701/- (Rs. Four
Crores Four Lakhs Seven Thousand Seven Hundred One only) as detailed in
Annexures A, B and C to the Show Cause Notice and order recovery of the same
in terms of the provisions of Section 28(1) of the Customs Act, 1962;

I order recovery of lnterest at the applicable rate on the Customs Duty as
mentioned at (b) above in terms of the provisions of Section 28AA of the Customs
Act, 1962;

I hold 45,29,760 kgs. of ATF, valued at Rs. 21 ,84,90,5721 (Rs. Twenty One
Crores Eighty Four Lakhs Ninety Thousand Five Hundred Seventy Two only)
as detailed in Annexures A, B and C to the Show Cause Notice liable to
confiscation in terms of the provisions of Section 1 1 1(0 and 1 1 1O of the Customs
Act, 1962 and impose redemption Fine of Rs. 2,18,49,000/- (Rupees Two Grores
Eighteen Lakhs Forty Nine Thousand only) in lieu of confiscation in terms of the
provisions of Section 125(1) of the Customs Act,1962.

I impose penalty of Rs. 40,40,000/- (Rs. Forty Lakhs Forty Thousand only) on
the Noticee in terms of the provisions of Section 112(a)(ii) of the Customs Act,
1962. However, in view of the proviso to Section 112(ii) of the Customs Act, 1962,
if the amount of Customs Duty confirmed and interest thereon is paid within a
period of thirty days from the date of the communication of this Order, the penalty
shall be twenty five percent of the penalty determined above.

e

ln respect of Show Cause Notice F.No. V!!l/10-55/Pr.Commr/O&A/2018 dated
11.3.2019
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a

b

ln respect of Show Cause Notice F.No. Vlll/10-60/Pr.Com,mr/O&A/2019 dated 5.3.2020

The value of goods determined vide the Noticee's letter dated 28.6.2019 is re-
determined at Rs. 33,45,01 ,1101- (Rs. Thirty Three Crores Forty Five Lakhs
One Thousand One Hundred Ten only) in terms of the provisions of Section
14(1) of the Customs Act, 1962 read with Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007;

I confirm the demand of Customs Duty to the tune of Rs. 7,25,01,1841- (Rs. Seven
Crores Twenty Five Lakhs One Thousand One Hundred Eighty Four only) and
order recovery of the same in terms of the provisions of Section 28(1) of the
Customs Act, 1962;

c. I order recovery of lnterest at the applicable rate on the Customs Duty as
mentioned at (b) above in terms of the provisions of Section 28AA of the Customs
Act, 1962;

d. ! hold 60,16,356 kgs. of ATF, valued at Rs. 33,45,01,110/- (Rs. Thirty Three
Crores Forty Five Lakhs One Thousand One Hundred Ten only) liable to
confiscation in terms of the provisions of Section 11 1(0 and 1 1 1O of the Customs
Act, 1962 and impose redemption Fine of Rs. 3,34,50,000/- (Rupees Three
Grores Thirty Four Lakhs Fifty Thousand only) in lieu of confiscation in terms of
the provisions of Section 125(1) of the Customs Act,1962.

6 I impose penalty of Rs. 72,50,000/- (Rs. Seventy Two Lakhs Fifty Thousand
only) on the Noticee in terms of the provisions of Section 1 12(a)(ii) of the Customs
Act, 1962. However, in view of the proviso to Section 112(ii) of the Customs Act,
1962, if the amount of Customs Duty confirmed and interest thereon is paid within
a period of thirty days from the date of the communication of this Order, the penalty
shall be twenty five percent of the penalty determined above

ln respect of Show Cause Notice F.No-VllU10-18/PrSommr/Q&A/202011 daled
3.3.2021

The value of goods determined vide the Noticee's lefter dated 07.1.2021 is re-
determined at Rs. 30,34,66,659/- (Rs. Thirty Crores Thirty Four Lakhs Sixty Six
Thousand Six Hundred Fifty Nine only) in terms of the provisions of Section
14(1) of the Customs Act, 1962 read with Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007;,

b. I confirm the demand of Customs Duty to the tune of Rs. 4,67,99,216/- (Rs. Four
Crores Sixty Seven Lakhs Ninety Nine Thousand Two Hundred Sixteen only)
and order recovery of the same in terms of the provisions of Section 28(1) of the
Customs Act, 1962;

I appropriate the amount of Rs. 1,35,00,000/- (Rs. One Crore Thirty Five Lakhs
only) already deposited by them towards the Duty liability and adjust the same
against the above confirmed demand.

I order recovery of Interest at the applicable rate on the Customs Duty as
mentioned at (b) above in terms of the provisions of Section 28AA of the Customs
Act, 1962;

I hold 54,37,083 kgs. of ATF, valued at Rs. 30,34,66,659/- (Rs. Thirty Crores
Thirty Four Lakhs Sixty Six Thousand Six Hundred Fifty Nine only) liable to
confiscation in terms of the provisions of Section 11 1(f) and 1 1 1O of the Customs
Act, 1962 and impose redemption Fine of Rs. 3,03,46,000/- (Rupees Three
Crores Three Lakhs Forty Six Thousand only) in lieu of confiscation in terms of
the provisions of Section 125(1) of the Customs Act,1962.

I impose penalty of Rs. 46,79,000r- (Rs. Forty Six Lakhs Seventy Nine
Thousand only) on the Noticee in terms of the provisions of Section 112(a)(ii) of

a.

c

d

e.

f
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the Customs Act, 1962. However, in view of the proviso to Section 112(ii) of the
Customs Act, 1962, if the amount of Customs Duty confirmed and interest thereon
is paid within a period of thirty days from the date of the communication of this
Order, the penalty shall be twenty five percent of the penalty determined above.

I impose penalty of Rs. 1,00,000/- (Rs. One Lakh only) on the Noticee in terms of
the provisions of Section 117 of the Customs Act, 1962.

ln respect of Show Cause Notice F.No. Vlll/10-19/Commr/O&A/2022-23 dated
29.8.2022

a. The value of goods determined vide the Noticee's letter dated 06.07.2022 is re-
determined at Rs. 5,08,04,479/- (Rs. Five Crores Eight Lakhs Four Thousand
Four Hundred Seventy Nine only) in terms of the provisions of Section 14(1) of
the Customs Act, 1962 read with Rule 10(2) of the Customs Valuation
(Determination of Value of lmported Goods) Rules, 2007;

b. I confirm the demand of Customs Duty to the tune of Rs. 92,48,955/- (Rs. Ninety
Two Lakhs Forty Eight Thousand Nine Hundred Fifty Five only) and order
recovery of the same in terms of the provisions of Section 28(1) of the Customs
Act, 1962;

I appropriate the amount of Rs. 20,00,000/- (Rs. Twenty Lakhs only) already
deposited by them towards the Duty liability and adjust the same against the above
confirmed demand.

d. I order recovery of lnterest at the applicable rate on the Customs Duty as
mentioned at (b) above in terms of the provisions of Section 28AA of the Customs
Act, 1962;

a I hold 7 ,41,335 kgs. of ATF, valued at Rs. 5,08,04,479/- (Rs. Five Crores Eight
Lakhs Four Thousand Four Hundred Seventy Nine only) liable to confiscation
in terms of the provisions of Section 111(0 and 111O of the Customs Act, 1962
and impose redemption Fine of Rs. 50,80,000/- (Rupees Fifty Lakhs Eighty
Thousand only) in lieu of confiscation in terms of the provisions of Section 125(1)
of the Customs Act,1962.

! impose penalty of Rs. 9,24,0001- (Rs. Nine Lakhs Twenty Four Thousand only)
ontheNoticeeintermsof theprovisionsof Section 112(aXii)of theCustomsAct,
1962. However, in view of the proviso to Section 112(ii) of the Customs Act, 1962,
if the amount of Customs Duty confirmed and interest thereon is paid within a
period of thirty days from the date of the communication of this Order, the penalty
shall be twenty five percent of the penalty determined above.

I impose penalty of Rs. 1,00,000/- (Rs. One Lakh only) on the Noticee in

the provisions of Section 117 of the Customs Act, 1962.

c

f.

g

Lz-

(Lalit
Commissioner

Rq
Prasad)

F. No. Vl M1 0-55/Pr.Commr/O&A/20 1 8

BY SPEED POST A.D

To,

M/s Spice Jet Limited,
319, UdyogVihar, Phase lV,
Gurgaon - 127018,
Haryana.
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Copv to:

1. The Chief Commissioner of Customs, Ahmedabad Zone, Ahmedabad.
2. The Additional Commissioner (TRC), Customs, Ahmedabad
3. Deputy Commissioner of Customs, Air Cargo Complex, Ahmedabad
4. Deputy/Assistant Commissioner of Customs, SVPI Airport, Ahmedabad
5. The Superintendent (Systems), Customs, Ahmedabad in PDF format for uploading

on Official website of Customs Commissionerate, Ahmedabad.
6. Guard File.
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